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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

. AUSTIN
. GROVER SELLERS
é ATTORNEY GENERAL
Honoraedble V., B, Goer
County Attorney
Blanoo County
Johnson City, Texas
Dear 3ir: Opiaion No. 0-6635
Re: 1s fieshing from the bank
of the Pederna River a
trespass on of a
ripariesn ownern?
We have your opiaion request r follows:
hI "0n or about the 15th.,

1945, A. D. Fuchs Jr, who 1
land near Cypress Mill,
together with his frie
Fuchs went dowm to the

land that belougse t
Jr., end vben Mt‘%
all three went dow

\ stion it seems to me 18 vhether or
aot Wrmlen Biver is s nsvigable strean
or noty  If it 1s, then, how far are people al-
loved to go on the bank of said river, and still
be within the land banks, In other words wouald
these people have the right, if the Pedernales
River is navigable ts go up and dovn the streanm
on Reimer's land end fish, and be protected under

the lav."

NGO COMMUNICATION IS TO BE CONSTRUED AS A DEFPARTMENTAL OPIMION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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You are correct in stating that it is necessary to
determine vhether or not the Psdernsies River is anavigabie at
the plece of the alleged trespass. If it 1a not, the bed of
the river 1s owned by the owvhers of land on each side of the
river. Their propsrty lines extend to the middle of the
strean, Staté'v, Grubstake, 117 Tex. 53, 297 8.W, P02, Mamy
v. Robison, 17? Tex. 213, 56 3.W. (2d) 38,

In Texas & stream may be uavigadble in law vithout
being navigable in fact. If s stream has an average width of
U feet between its banks from its mouth up to any given point,
such portion of the stream is navigsdle in lav and” that por-
tion of its bed belongs to the State. Article 5307, Veranon's
Annotated Civil Statutes, 34 Tex. Jur. 86.

Whether or not the public has s right to fish from
the banks of & statutory navigable stream depends on vhen the
original grant vas mads. If the original grant vas made after
Jenuary 20, 1840 (2 Gemmel's laws 177, Article 1, Vernou's
Annotated Civil Ststutes) the common lav rule applies. Under
that lav riparian owners ovn to the waters edge or vithin s
foot or two of 1it. City of Austin v. Hall, 9% Tex. 591, S7
8.W. 563, 3tate v. R, R, Jones~ Cravel Co., (Civ. App.) 175
s.v. (?a) 739, arf, 180 8.W. (24) 1A%,

If the originsl graant ves mede prior to Janusry 20,
1820, the civil lav spplies snd the rights of the present
ownere to the land granted must be determined according to
the rules of the civil lawv, Miller v, letszerich, 171 Tex.
258, 49 8.W. (2a) 408, 85 A.L.R. A51, Sen Antonio Court of
Civil Appeals held in Dincans v. Keeraa, 192 8.W, 603, that
it vas not & trespass to fish snd camp on the banks of & navi-
gable stream affected by the eblL and flow of the tide, vhere
the land adjoining the stresm vas originally graanted ia 1833,
vhile the civil law controlled. Of course, the Pedernales
River is not sffected by the ebd and flow of the tide, The
only way ve can ansver your question as to vhether or not the
same rule applies to navigeble rivers uot affected by the ebd
and flov of the tide, where the g:lntn ad joining the river
vere made prior to January P0, 1340, 1is to Qquote to you vhat
the courts have sald on the question., The point has never
been definitely decided in Texas and your guess as to vhat
the Supreme Court vwill eventually hold is as good as ours,

-
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" In Diversion Lake Clud v. Heath, 126 Tex., 179, 86
S.W. (?3) k¥, the Supreme Court satd: ’ ’

"Because of the stete's ownership of the beds
of statutory navigeble streams and of their banks
up to the line es sbove defined, the public may
use their beds and their banks up to such line
for fishing. Beyond that line, unless the rule
of the civil lav 18 applied, they have no right to
go vithout the consent of ths riperiin landovner.
Herrin v. Sutherland, 74 Meat, 587, 741 P. 378,
¥ A.L.R. 337; Parnham on Water snd Water Rights,
vol. 1, p. 659, €81, 662; 11 R.C.L. p, 1033,

®with reference to the civil law, Farnham
says: 'By the civil law the public use of the
bauks of a river was part of the law of nstioas,
Just as that of the river itself.' Fa¥ohsm's
Water and VWater Rights, vol. 1, p. 667, One
of the lawa of the Partidss provides: ‘*And although
the banics of rivers are, so far as their ownershiyp
is concerned, the property of those wvhose launds
include them, bDevertheless, everymn has a right
to use them, by wooring his vessels to the trees,
by repairing his ships and his sails upon them,
and by landing his merchandise thare; and fishar-
nen have the right to deposit their fish and sell
them, and dry thsir nsts there, and to use said
banks for every other purpose iike those which
appertain to the calling and the trade by which
they 1ive.' Las Stete Partidas (C.C.H. 1931},
part III, title XXVIII, lew VI, p. 871

®*he civil law rule s, we think, more favor-
abls o public ownership than is appropriste to
sur conditions, and there is no necessity for 1its
epplication, in view of article 5307 and the con-
struction which has been given to that article,

"the question under cousideration is con-
trolled, &s far as inclosed land is concerned, -2 4
srticle 1377 of the Penal Code (as amended bg
Acts of the ¥lst Leg., 1st Called Sess, p. 242,
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c. 100, and 29 Called Sews. p. N1, ¢. 26 (Vernon’'s
Aan. P.C. art. 1377)), which prohibits hunting or
fishing upon the inclosed land of another without
his consent and defines inclosed land as land vhich
is inslosed by fence or partly by fence and partly
by vater or stream. This statute prohibits the
public from using for fishing the banks of a
streas sbove the line between public and private
ownership vhere the banks are within inclosed
preuises as by it defined.

"What has been said about the right of the
public to use the banks of streams for fishing
has, of course, no prastical application to the
banks of the Medina river, »o long as they are
submerged by the vater of Diversion lake. We
find no authority for holding that the public have
as an iacideat to the right to fish in Diversion
laks & right to use the banks of the lake, sné
it is our opinion that they have no such right.
There are no banks of the lake, eithar superficisl-
1y or geologically, comparable to the danks of a
river. The water of the lake merely reachas land
owned by plaintiff in error et an elevetion vary-
ing vith the quantity of water held in the reser-
voir. If it be said that ths land bordering the
water of the lake coustitutes the banks of the
lake, then where is the top of the banks, &nd vhat
would mark the outer boundary of the land that
the public could use as banks for fishing?
Purthermore, the use of plaintiff in erroar's fast
lagd (that is, the land adjoining but not helov
the water of ths lake) for fishing, without ite
conssnt, is prohibited by article 1377 of the FPensl
Code ahove discussed, as that land ie inclosed
partly by fence and party by the watar of the leke.

"It 1s uot necassary in this cause to decide,
and ve 4o not decide, vhether the rights of the
public to use the banks of streams in this state
vhere they are bordered by grants made under Spen-
ish or Hexican sovereigniy are in any respect aif-
ferent from the rights of the public herein deter-
mined. {(The greants vhich Diversion lake touches
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vere mede by the state subsequent to 1840.) And
no opinion is intendad to be expressed as to vhat
use may be made in emergency, or in other circum-
stances, of the banks of navigable streams by per-
sons engaged in commercial navigation,”

In the recent casé of State v. R, E. Jsnes Oravel
Co., (Civ. App.} 175 8.W. (?d) 739, which was Effirmed by the
Supreme Court in Msufrais v. 3tate, 180 8.V, (P4) 1AM, the
Austin Court of Civil Appeals said:

*Appellants' points 2 and 3 invoive the
rights of ths 8tate eand the City, as representa-
tives of the public or othervise, to an easement
or servitude upon thes south bank of the river
ebove the boundary line. The State's coantention
for such essement or sérvitude is predicated upon
Lavs 6 und 7 of Title 28 of the Partidas (copled
in full ia"the Grubstake opinlon of this court,
°T2 8.W. 577, at pages 598, 579), vhich provide
that, although the banks of rivers belong to the
owner of the adjoining estata, 'nevertheless,
every man may maks use of them, to fasten his
vessel to the trees that grov there, or to refit
his vessel, or to put his sails or serchandise

~ there. 30 fishermen may put and expose their
fish for sale there, aud dry their nets, or make
use of the banks for all other like purposes,
which appertain to the art or trade, by vhich
they live' (lav 6); end that, although trees grow-
ing on the banks are the property of and may be
cut down by the riparian owners, ‘yet, 1if at the
time they are about to cut them down, they find
any vessel fastensd, or sbout to be fastened to
such trees, they can not immediately cut them down
otherviss they would interfere with the right
which every man has to use ths banks of rivers, as
is ebove sald, but 1if there is no vessel fastened,
nor ebout to be fastened to such trees by any one,
then they may be cut down and converted to the
ownar's use' (Law 7). The Partidas vere in force
in Mexico in 1835. Orubstake csse, above., Wheather
these provisions have been in any vay modifled or
tadapted’ in this Stete we find it unnecessary to

consider, for reasons stated below."
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' ive you to
oregoing is the best ansver we can
your 1nqu1:;.a£ thfg :gno. and we trust that it will be of
assistance to you.

Very truly yours

Fagan Dickson
Assistant

APPROVED

OPINION

BY, '
SHAMNAN

. COMMITTEE



